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Commissioner for Patents 
United States Patent and Trademark Office 
P.O. Box 1450 
Alexandria, VA 22313-1450 
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NOV 0 3 2009 
OFFICE OF PETITIONS 



In re Application of 
Marcus D.A. SILVA, et a/. 

Application No. 10/700,329 
Filed: November 3, 2003 
Attorney Docket No. 



DECISION ON PETITION 
UNDER 37CFR 1.137(b) 



This is a decision on the petition under 37 CFR 1.137(b), filed August 28, 2009, to revive 
the above-identified application. 

The petition is DISMISSED. 

Any request for reconsideration of this decision must be submitted within TWO (2) 
MONTHS from the mail date of this decision. Extensions of time under 37 CFR 1.136(a) 
are permitted. The reconsideration request should include a cover letter entitled 
u Renewed Petition under 37 CFR 1.137(b)." This is not a final agency action within the 
meaning of 5 U.S.C. § 704. 

The application became abandoned for failure to timely reply within the meaning of 
37 CFR 1.1 13 to the final Office action, mailed March 17, 2008, which set a shortened 
statutory period for reply of three (3) months. No extensions of time under the provisions 
of 37 CFR 1.136(a) were obtained. Accordingly, the application became abandoned 
on June 18, 2008. 

A grantable petition under 37 CFR U37(b) must be accompanied by: (1) the required 
reply, unless previously filed; (2) the petition fee as set forth in 37 CFR 1.1 7(m); (3) a 
statement that the entire delay in filing the required reply from the due date for the 
reply until the filing of a grantable petition pursuant to 37 CFR 1.137(b) was 
unintentional; and (4) any terminal disclaimer (and fee as set forth in 37 CFR 1.20(d)) 
required by 37 CFR 1.137(c). Where there is a question as to whether either the 
abandonment or the delay in filing a petition under 37 CFR 1.137 was unintentional, the 
Commissioner may require additional information. See MPEP 71 1 .03(c) (ll)(C) and (D). 
The instant petition lacks items (1) and (3) above. 

Turning first to item (3) above, the statement of unintentional delay is not considered at 
this time to be a properly submitted statement. In this regard, the petition containing 
the statement of unintentional. delay is signed by Carl J. Schwedler, who is one of the 
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attorney for AEQUITAS EQUIPMENT FINANCE, LLC. Petitioner's attention is directed to 37 
CFR 1.33(b), which states. 

Amendments and other papers. Amendments and other papers, 
except for written assertions pursuant to § 1 .27(c) (2) (ii) of this part, 
filed in the application must be signed by: 

( 1 ) A registered patent attorney or patent agent of record 
appointed in compliance with § 1 .32(b); 

(2) A registered patent attorney or patent agent not of record 
who acts in a representative capacity under the provisions of § 1 .34; 

(3) An assignee as provided for under § 3.71 (b) of this chapter; or 

(4) All of the applicants (§ 1 .41 (b)) for patent, unless there is an 
assignee of the entire interest and such assignee has taken action in 
the application in accordance with § 3.71 of this chapter. 

An unsigned amendment (or other paper) or one not properly signed by a person 
having authority to prosecute the application is not entered. This applies, for instance, 
where the amendment (or other paper) is signed by only one of two applicants and 
the one signing has not been given a power of attorney by the other applicant. 

Therefore, as the petition containing the statement of unintentional delay is not signed 
by all the inventors and the record herein fails to disclose that petitioner herein (Mr. Carl 
J. Schwedler) was ever given a power of attorney to act on behalf of the other 
inventors, or that he is an assignee of the entire interest and has complied with the 
provisions of 37 CFR 3.73(b) , the petition is considered to not contain a proper 
statement of unintentional delay. As it appears that Mr. Schwedler is signing on behalf 
of an assignee, compliance with 37 CFR 3.73(b) must be satisfied. In this regard, 37 CFR 
3.73(b) provides: 

( 1 ) In order to request or take action in a patent or trademark matter, 
the assignee must establish its ownership of the patent or trademark 
property of paragraph (a) of this section to the satisfaction of the 
Director. The establishment of ownership by the assignee may be 
combined with the paper that requests or takes the action. Ownership 
is established by submitting to the Office a signed statement identifying 
the assignee, accompanied by either: 

(i) Documentary evidence of a chain of title from the original owner 
to the assignee (e.g., copy of an executed assignment * * * For patent 
matters only, the submission of the documentary evidence must be 
accompanied by a statement affirming that the documentary 
evidence of the chain of title from the original owner to the assignee 
was or concurrently is being submitted for recordation pursuant to § 
3.11; or 
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(ii) A statement specifying where documentary evidence of a chain 
of title from the original owner to the assignee is recorded in the 
assignment records of the Office (e.g., reel and frame number). 



(2) The submission establishing ownership must show that the person 
signing the submission is a person authorized to act on behalf of the 
assignee by: 

(i) Including a statement that the person signing the submission is 
authorized to act on behalf of the assignee; or 

(ii) Being signed by a person having apparent authority to sign on 
behalf of the assignee, e.g., an officer of the assignee. 

(c) For patent matters only: 

( 1 ) Establishment of ownership by the assignee must be submitted 
prior to, or at the same time as, the paper requesting or taking action is 
submitted. 

(2) If the submission under this section is by an assignee of less than 
the entire right, title and interest, such assignee must indicate the extent 
(by percentage) of its ownership interest, or the Office may refuse to 
accept the submission as an establishment of ownership. 

In view of the above, and as it appears that Mr. Schwedler is signing the statement of 
unintentional delay as an assignee, then compliance with 37 CFR 3.73(b) must be 
satisfied. A blank certificate under 37 CFR 3.73(b) is enclosed with this decision for 
petitioner's convenience. 

As to item (1) above, the reply is considered defective also for the reasons stated 
above (that the paper (reply) must be signed by a proper party; i.e., all the inventors or 
an assignee of the entire interest and, if signed by an assignee of the entire interest, 
must satisfy the provisions of 37 CFR 3.73(b). 

In sum, petitioner must submit a petition containing a statement of unintentional delay 
and reply (amendment) signed by all the inventors, unless petitioner herein is the 
assignee of the entire right, title and interest in the instant application, then compliance 
with 37 CFR 3.73(b) must be satisfied, which can be accomplished by completion of the 
enclosed certificate under 37 CFR 3.73(b). 

An extension of time under 37 CFR 1.136 must be filed prior to the expiration of the 
maximum extendable period for reply. See In re Application of S„ 8 USPQ2d 1630, 1631 
(Comm'r Pats. 1988). Since the $555 extension of time fee submitted with the petition 
on August 28, 2009 was subsequent to the maximum extendable period for reply, 
petitioner may request a refund of this fee by writing to the following address: Mail Stop 
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1 6. Commissioner for Patents, P. O. Box 1 450, Alexandria, VA 2231 3-1 450. A copy of this 
decision should accompany petitioner's request. 

Further correspondence with respect to this matter should be addressed as follows: 

By mail: Mail Stop PETITIONS 

Commissioner for Patents 
Post Office Box 1 450 
Alexandria, VA 22313-1450 

By hand: Customer Service Window 

Mail Stop Petitions 
Randolph Building 
401 Dulany Street 
Alexandria, VA 2231 4 

By fax: (703) 872-9306 

ATTN: Office of Petitions 

Any questions concerning this matter may be directed to Monica A. Graves at (571) 
272-7253. 




Petitions Examiner 
Office of Petitions 



cc: CARL J. SCHWEDLER 

BULLIVANT HOUSER BAILEY, PC. 
1415 L. STRET, SUITE 1000 
SACRAMENTO, CA 95814 



Enclosure: Certificate under 37 CFR 3.73(b) and Privacy Act Statement 



PTO/SB/96 (07-09) 
Approved for use through 07/31/2012. OMB 0651-0031 
U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE 
Under the Paperwork Reduction Act oT 1995, no persons are required to respond to a collection of information unless it displays a valid OMB control number. 

STATEMENT UNDER 37 CFR 3.73(b) 



Applicant/Patent Owner: 

Application No./Patent No.: ____ Filed/Issue Date: 

Titled: 



, a 

(Name of Assignee) (Type of Assignee, e.g., corporation, partnership, university, government agency, etc. 

states that it is: 

1 . [ ] the assignee of the entire right, title, and interest in; 

2. Q an assignee of less than the entire right, title, and interest in 

(The extent (by percentage) of its ownership interest is %); or 

3. ! the assignee of an undivided interest in the entirety of (a complete assignment from one of the joint inventors was made) 
the patent application/patent identified above, by virtue of either: 

A. Q An assignment from the inventor(s) of the patent application/patent identified above. The assignment was recorded in 

the United States Patent and Trademark Office at Reel , Frame , or for which a 

copy therefore is attached. 

OR 

B. Q A chain of title from the inventor(s), of the patent application/patent identified above, to the current assignee as follows: 

LFrom: To: j 

The document was recorded in the United States Patent and Trademark Office at 

Reel , Frame , or for which a copy thereof is attached. 

2. From: To: 



The document was recorded in the United States Patent and Trademark Office at 

Reel , Frame , or for which a copy thereof is attached. 

3. From: To: 



The document was recorded in the United States Patent and Trademark Office at 

Reel , Frame , or for which a copy thereof is attached. 

| ] Additional documents in the chain of title are listed on a supplemental sheet(s). 

| | As required by 37 CFR 3.73(b)(1 )(i), the documentary evidence of the chain of title from the original owner to the assignee was, 
or concurrently is being, submitted for recordation pursuant to 37 CFR 3.1 1. 

[NOTE: A separate copy {i.e., a true copy of the original assignment document(s)) must be submitted to Assignment Division in 
accordance with 37 CFR Part 3, to record the assignment in the records of the USPTO. See MPEP 302.08] 

The undersigned (whose title is supplied below) is authorized to act on behalf of the assignee. 



Signature Date 



Printed or Typed Name Title 



This collection of information is required by 37 CFR 3.73(b). The information is required to obtain or retain a benefit by the public which is to file (and by the USPTO to 
process) an application. Confidentiality is governed by 35 U.S.C 122 and 37 CFR 1.1 1 and 1.14. This collection is estimated to take 12 minutes to complete, including 
gathering, preparing, and submitting the completed application form to the USPTO. Time will vary depending upon the individual case. Any comments on the amount of time 
you require to complete this form and/or suggestions for reducing this burden, should be sent to the Chief Information Officer, U.S. Patent and Trademark Office, U.S. 
Department of Commerce, P.O. Box 1450, Alexandria, VA 22313-1450. DO NOT SEND FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Commissioner 
for Patents, P.O. Box 1450, Alexandria, VA 22313-1450. 



If you need assistance in completing the form, call 1-BOO-PTO-9199 and select option 2. 



Privacy Act Statement 



The Privacy Act of 1974 (P.L. 93-579) requires that you be given certain information in connection 
with your submission of the attached form related to a patent application or patent. Accordingly, 
pursuant to the requirements of the Act, please be advised that: (1) the general authority for the 
collection of this information is 35 U.S.C. 2(b)(2); (2) furnishing of the information solicited is voluntary; 
and (3) the principal purpose for which the information is used by the U.S. Patent and Trademark 
Office is to process and/or examine your submission related to a patent application or patent. If you do 
not furnish the requested information, the U.S. Patent and Trademark Office may not be able to 
process and/or examine your submission, which may result in termination of proceedings or 
abandonment of the application or expiration of the patent. 

The information provided by you in this form will be subject to the following routine uses: 

1. The information on this form will be treated confidentially to the extent allowed under the 
Freedom of Information Act (5 U.S.C. 552) and the Privacy Act (5 U.S.C 552a). Records from 
this system of records may be disclosed to the Department of Justice to determine whether 
disclosure of these records is required by the Freedom of Information Act. 

2. A record from this system of records may be disclosed, as a routine use, in the course of 
presenting evidence to a court, magistrate, or administrative tribunal, including disclosures to 
opposing counsel in the course of settlement negotiations. 

3. A record in this system of records may be disclosed, as a routine use, to a Member of 
Congress submitting a request involving an individual, to whom the record pertains, when the 
individual has requested assistance from the Member with respect to the subject matter of the 
record. 

4. A record in this system of records may be disclosed, as a routine use, to a contractor of the 
Agency having need for the information in order to perform a contract. Recipients of 
information shall be required to comply with the requirements of the Privacy Act of 1974, as 
amended, pursuant to 5 U.S.C. 552a(m). 

5. A record related to an International Application filed under the Patent Cooperation Treaty in 
this system of records may be disclosed, as a routine use, to the International Bureau of the 
World Intellectual Property Organization, pursuant to the Patent Cooperation Treaty. 

6. A record in this system of records may be disclosed, as a routine use, to another federal 
agency for purposes of National Security review (35 U.S.C. 181) and for review pursuant to 
the Atomic Energy Act (42 U.S.C. 218(c)). 

7. A record from this system of records may be disclosed, as a routine use, to the Administrator, 
General Services, or his/her designee, during an inspection of records conducted by GSA as 
part of that agency's responsibility to recommend improvements in records management 
practices and programs, under authority of 44 U.S.C. 2904 and 2906. Such disclosure shall 
be made in accordance with the GSA regulations governing inspection of records for this 
purpose, and any other relevant (i.e., GSA or Commerce) directive. Such disclosure shall not 
be used to make determinations about individuals. 

8. A record from this system of records may be disclosed, as a routine use, to the public after 
either publication of the application pursuant to 35 U.S.C. 1 22(b) or issuance of a patent 
pursuant to 35 U.S.C. 151. Further, a record may be disclosed, subject to the limitations of 37 
CFR 1.14, as a routine use, to the public if the record was filed in an application which 
became abandoned or in which the proceedings were terminated and which application is 
referenced by either a published application, an application open to public inspection or an 
issued patent. 

9. A record from this system of records may be disclosed, as a routine use, to a Federal, State, 
or local law enforcement agency, if the USPTO becomes aware of a violation or potential 
violation of law or regulation. 



